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the first order terminating the marital
relationship between the retiree and
the former spouse.

(d) In this section, ‘‘date of retire-
ment’’ means the later of—

(1) The date that the employee files
an application for retirement; or

(2) The effective commencing date for
the employee’s annuity.

(e) In this section, ‘‘issued’’ means
actually filed with the clerk of the
court, and does not mean the effective
date of a retroactive court order that is
effective prior to the date when actu-
ally filed with the clerk of the court
(e.g., a court order issued nunc pro
tunc).

(f)(1) In this section, the ‘‘first order
dividing the marital property of the re-
tiree and the former spouse’’ means—

(i) The original written order that
first ends (or first documents an oral
order ending) the marriage if the court
divides any marital property (or ap-
proves a property settlement agree-
ment that divides any marital prop-
erty) in that order, or in any order
issued before that order); or

(ii) The original written order issued
after the marriage has been terminated
in which the court first divides any
marital property (or first approves a
property settlement agreement that di-
vides any marital property) if no mari-
tal property has been divided prior to
the issuance of that order.

(2) The first order dividing marital
property does not include—

(i) Any court order that amends, ex-
plains, clarifies, or interprets the origi-
nal written order regardless of the ef-
fective date of the court order making
the amendment, explanation, clarifica-
tion, or interpretation; or

(ii) Any court order issued under re-
served jurisdiction or any other court
order issued subsequent to the original
written order that divide any marital
property regardless of the effective
date of the court order.

[57 FR 33574, July 29, 1992, as amended at 58
FR 3202, Jan. 8, 1993]

§ 838.807 Cost must be paid by annuity
reduction.

(a) A court order awarding a former
spouse survivor annuity is not a court
order acceptable for processing unless
it permits OPM to collect the annuity

reduction required by section 8339(j)(4)
or section 8419 of title 5, United States
Code, from annuity paid by OPM. OPM
will not honor a court order that pro-
vides for the retiree or former spouse
to pay OPM the amount of the annuity
reduction by any other means.

(b) The amount of the annuity reduc-
tion required by section 8339(j)(4) or
section 8419 of title 5, United States
Code, may be paid—

(1) By reduction of the former
spouse’s entitlement under a court
order acceptable for processing that is
directed at employee annuity; or

(2) By reduction of the employee an-
nuity.

(c) Unless the court order otherwise
directs, OPM will collect the annuity
reduction required by section 8339(j)(4)
or section 8419 of title, 5, United States
Code, from the employee annuity.

Subpart I—Terminology Used in
Court Orders Awarding
Former Spouse Survivor Annu-
ities

REGULATORY STRUCTURE

§ 838.901 Purpose and scope.
(a) This subpart regulates the mean-

ing of terms necessary to award a
former spouse survivor annuity in a
court order, and for OPM to determine
whether a court order awarding a
former spouse survivor annuity is a
court order acceptable for processing
and the amount of the former spouse
survivor annuity.

(b)(1) This subpart establishes a uni-
form meaning to be used for terms and
phrases frequently used in awarding a
former spouse survivor annuity.

(2) This subpart informs the legal
community about the definition to be
applied to terms used in court orders,
to permit the resulting orders to be
more carefully drafted, using the prop-
er language to accomplish the aims of
the court.

(c)(1) To assist attorneys and courts
in preparing court orders that OPM can
honor in the manner that the court in-
tends, appendix A of this subpart con-
tains model language to accomplish
many of the more common objectives
associated with the award of a former
spouse survivor annuity.
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(2) By using the language in appendix
A of this subpart, the court, attorneys,
and parties will know that the court
order will be acceptable for processing
and that OPM will treat the terminol-
ogy used in the court order in the man-
ner stated in the appendix.

IDENTIFICATION OF BENEFITS

§ 838.911 Identifying the retirement
system.

(a) To satisfy the requirements of
§ 838.804(b)(1), a court order must con-
tain language identifying the retire-
ment system affected. For example,
‘‘CSRS,’’ ‘‘FERS,’’ ‘‘OPM,’’ or ‘‘Federal
Government’’ survivor benefits, or
‘‘survivor benefits payable based on
service with the U.S. Department of
Agriculture,’’ etc., are sufficient iden-
tification of the retirement system.

(b) Except as provided in paragraphs
(b)(1) and (b)(2) of this section, lan-
guage referring to benefits under an-
other retirement system, such as mili-
tary retired pay, Foreign Service re-
tirement benefits and Central Intel-
ligence Agency retirement benefits,
does not satisfy the requirements of
§ 838.804(b)(1).

(1) A court order that mistakenly la-
bels CSRS benefits as FERS benefits
and vice versa satisfies the require-
ments of § 838.804(b)(1).

(2) Unless the court order expressly
provides otherwise, for employees
transferring to FERS, court orders di-
rected at CSRS benefits apply to this
entire FERS basic benefit, including
the CSRS component, if any. Such a
court order satisfies the requirements
of § 838.804(b)(1).

(c) A court order affecting military
retired pay, even when military retired
pay has been waived for inclusion in
CSRS annuities, does not award a
former spouse survivor annuity under
CSRS or FERS. Such a court order
does not satisfy the requirements of
§ 838.804(b)(1).

(d) A court order that requires an
employee or retiree to maintain sur-
vivor benefits covering the former
spouse satisfies the requirements of
§ 838.804(b)(1), if the former spouse was
covered by a CSRS or FERS survivor
annuity or the FERS basic employee

death benefit as defined in § 843.102 of
this chapter at the time of the divorce.

[57 FR 33574, July 29, 1992, as amended at 58
FR 43493, Aug. 17, 1993]

§ 838.912 Specifying an award of a
former spouse survivor annuity.

(a) To satisfy the requirements of
§ 838.804(b)(2), a court order must speci-
fy that it is awarding a former spouse
survivor annuity. The court order must
contain language such as ‘‘survivor an-
nuity,’’ ‘‘death benefits,’’ ‘‘former
spouse survivor annuity under 5 U.S.C.
8341(h)(1),’’ etc.

(b)(1) A court order that provides
that the former spouse is to ‘‘continue
as’’ or ‘‘be named as’’ the beneficiary of
CSRS survivor benefits or similar lan-
guage satisfies the requirements of
§ 838.804(b)(2).

(2) A court order that requires an em-
ployee or retiree to maintain survivor
benefits covering the former spouse
satisfies the requirements of
§ 838.804(b)(2), if the former spouse was
covered by a CSRS or FERS survivor
annuity or the FERS basic employee
death benefit as defined in § 843.102 of
this chapter at the time of the divorce.

(c) Two types of potential survivor
annuities may be provided by retiring
employees to cover former spouses.
Under CSRS, section 8341(h) of title 5,
United States Code, provides for
‘‘former spouse survivor annuities’’ and
section 8339(k) of title 5, United States
Code, provides for ‘‘insurable interest
annuities.’’ These are distinct benefits,
each with its own advantages. The cor-
responding FERS provisions are sec-
tions 8445 and 8444, respectively.

(1) OPM will enforce court orders to
provide section 8341(h) or section 8445
annuities. These annuities are less ex-
pensive and have fewer restrictions
than insurable interest annuities but
the former spouse’s interest will auto-
matically terminate upon remarriage
before age 55. To provide a section
8341(h) or section 8445 annuity, the
court order must use terms such as
‘‘former spouse survivor annuity,’’
‘‘section 8341(h) annuity,’’ or ‘‘survivor
annuity.’’

(2) OPM cannot enforce court orders
to provide ‘‘insurable interest annu-
ities’’ under section 8339(k) or section
8444. These annuities may only be
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